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INTRODUCTION 
 

 

Barnardos would like to take this opportunity to comment on and highlight some concerns 

regarding the Immigration, Residence and Protection (IRP) Bill 2010 from the perspective of 

separated children and/or children who have been victims of trafficking.  

 

Barnardos believes this Bill, as far as children are concerned, should be viewed from a child 

protection perspective rather than purely as an immigration issue. In other words, any child 

entering this jurisdiction should be viewed as a child first and foremost and their immigration 

status considered as a secondary concern.  

 

In all cases, the best interests of the child should be the primary consideration.  

 

The Bill presents Ireland with the opportunity to incorporate key principles of the UN 

Convention on the Rights of the Child into Irish legislation as recommended by the UN 

Committee on the Rights of the Child in 1998 and 2006.  

 

The State has an international obligation ensue that the following principles are incorporated 

into the Bill: 

 An express recognition of the right of the child‟s voice to be heard in all matters 

affecting the child in accordance with age and maturity (Article 12). 

 The principle of non-discrimination – that the same level of protection and care be 

afforded equally to each child regardless of migration status (Article 2). 

 The principle of the best interests of the child should be seen as having paramount 

importance in all matters of welfare and protection of the child (Article 3). 

 The principle that each child should be entitled to support in order to achieve their 

developmental potential (Article 6 as well as articles dealing with education, health 

and disability: Articles 23, 24, 26, 27, 28, 31 and 39). 

 The principle that separated children are entitled to special protection and assistance 

provided by the State (Article 20). 
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KEY PRINCIPLE THAT SHOULD BE CONSIDERED 
 

 

Best interests of the child must be a primary consideration 

 

Barnardos strongly recommends that the Bill should be amended to include the provision that 

the best interests of the child shall be a primary consideration at all times and in all decisions 

affecting the child.  

 

The principle of the best interests of the child as a primary consideration is missing in the Bill. 

This omission contravenes Ireland‟s international obligations under UN Convention on the 

Rights of the Child, whose Article 3 states that „In all actions concerning children, whether 

undertaken by public or private social welfare institutions, courts of law, administrative 

authorities or legislative bodies, the best interests of the child shall be a primary 

consideration.‟  

 

Similarly, the UN Committee on the Rights of the Child‟s „General Comment No 6 on the 

Treatment of Unaccompanied and Separated Children outside their Country of Origin‟ 

recommends that the best interests of the child must be a guiding principle for determining 

the priority of protection needs and the chronology of measures to be applied in respect of 

unaccompanied and separated children.  

 

As outlined in the UN High Commissioner for Refugees‟ Guidelines on Determining the Best 

Interests of the Child, 2008, Barnardos believes that the Bill should clearly stipulate that a 

best interests assessment should be conducted systematically in any circumstances that 

occur between the time a child is identified as separated or otherwise at risk, until a durable 

solution is implemented.  

 

It should be carried out, for example, prior to initiating tracing or to providing temporary care. 

It does not require the strict procedural safeguards of a formal determination, but staff should 

have the requisite skills and knowledge to conduct it in the accordance with the principle. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 
 

 

Page 3 of 18 

 

PROPOSED AMENDMENTS 
 

 

 

 

 Definition of Separated Children 

 

Current Provision: As with its previous incarnations, the IRP Bill 2010 does not contain a 

clear definition of separated children. It simply refers to a child under the age of 18 as “a 

foreign national who is under the age of 18 years” under Section 66(10).  

 

 

 

 Arrival in the State 

 

Current Provision: Section 28 of the Bill deals with the arrival of a foreign national under 

the age of 18 years, who has arrived at a frontier of the State unaccompanied or is not 

accompanied by an adult who is taking responsibility for the care and protection of the child.  

 

Provisions under this section outline how the child is identified and referred to the Health 

Service Executive (HSE) and whether a protection application can be made on behalf of the 

child. 

 

 

Recommendation: Barnardos recommends that the Bill should be amended to clearly 

specify that a suspected separated child should never be refused entry or turned away at the 

point of entry. Individuals should be given the benefit of the doubt in cases where age is 

disputed (see age assessment below).  

 

Barnardos recommends that the officials the children are likely to meet first, receive training 

in victim identification and that all migrant children entering the state are properly registered. 

The provisions under Section 28(2)(a)(b) also raise serious concerns as to whether any 

accompanying adult could claim parental responsibility, even when it is inappropriate and 

against the child‟s best interests. Ideally, family relations should be supported by 

documentation or by consultation with both the adult and child concerned.  

 

 

 

Recommendation:  Barnardos strongly recommends that the Bill clearly define a separated 

child as a child under the age of 18, who is outside his or her country of nationality or, if 

stateless, outside his or her country of habitual residence and who is separated from both 

parents, or from his or her previous legal or customary primary caregiver.  This would bring 

Irish law in line with the Separated Children in Europe/UNHCR definition as clarified by the 

UN CRC. 
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 Age Assessment 

 

Current Provision: Sections 28(7), 64(2) and 79(8) raise the very pertinent issue of age 

assessment with a provision stipulating that if an immigration officer or member of the Garda 

Síochána who has the custody of a foreign national believes and has reasonable grounds for 

believing that the foreign national is 18 years of age or over, they will be treated as being 

over the age of 18 years, which may mean for example, that they will not be referred to the 

HSE or that they may be arrested without a warrant and detained.  

 

 

Recommendation: As has been highlighted by the Special Rapporteur on Child Protection1, 

Barnardos believes that the provisions on age assessment are inconsistent throughout the 

Bill and as such allow for the potential default categorisation of a person as an adult unless 

proven otherwise. This system is fundamentally flawed in that it fails to afford the most 

vulnerable applicants – children under the age of 18 years – their full gamut of internationally 

recognised protections. A more child-centred approach would categorise persons of disputed 

age as children, under the age of 18, until proven otherwise.  

 

It is unclear in the Bill whether age assessment will be carried out by the HSE, the Garda 

National Immigration Bureau (GNIB), the Department of Justice and Law Reform or another 

body, but it would appear that it will not be carried out by an independent professional as was 

recommended by the UNHCR.  

 

Barnardos strongly believes that it is not appropriate for immigration officers or members of 

the Garda Síochána to be solely responsible for assessing the age of a foreign national as 

proposed in the Bill, particularly where an incorrect assessment under Section 64(2), for 

example, could result in the arrest without a warrant and the detention for the purposes of 

removal of a foreign national who is in fact, under the age of 18 years.  

 

Instead, in disputed cases this legislation should include a provision to allow assessment by 

an independent panel of experts including a social worker, a general practitioner and a 

psychologist, who have expertise in child and adolescent behaviour and development and 

who have been trained in child-friendly interview techniques.  

 

The margin of error for each age assessment test should be considered and the individual 

should be given the benefit of the doubt in disputed cases. A guardian ad litem should be 

appointed before the testing and he or she should be in agreement with the proposed 

process. When age is disputed, the individual concerned should be placed in special 

accommodation during the testing period and for the duration of any appeal process.  

 

 

 

 

 

                                                 
1
 Geoffrey Shannon, Child Law, (2

nd
 Ed., Round Hall, 2010), pp 897-975. 
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 Detention and Removal from the State 

 

Current Provision: The provision under Section 60 that provides for the arrest without a 

warrant of a foreign national for the purposes of removing him/her from the state does not 

apply to a foreign national who is under 18 years of age according to Section 64(1).  

 

However, Section 64(2) stipulates that if, and for so long as, an immigration officer or 

member of the Garda Síochána who has the custody of a foreign national believes and has 

reasonable grounds for believing that the foreign national is 18 years of age or over, section 

60 shall apply to the  foreign national. In addition, the general exclusion from arrest and 

detention of children under Section 64(1) will cease as soon as parents do not comply with 

obligations regarding the child‟s dwelling place and reporting requirements.  

 

Section 64(3) stipulates that where an unmarried person under the age of 18 years is in the 

custody of another person (whether his or her parent or a person acting in loco parentis or 

any other person) and that other person is detained pending removal from the state, the 

immigration officer or the member of the Garda Síochána concerned shall, without delay, 

notify the HSE of the detention and of the circumstances thereof. 

 

Recommendation: Barnardos strongly recommends that separated children should not be 

detained for immigration related reasons and if a child‟s parent/guardian is detained upon 

arrival in, or prior to removal from, the State, decisions relating to that child should be made 

in the best interests of the child. The possibility proposed in the Bill that a child could be 

detained under certain conditions is in contravention of the UNCRC.  

 

 

Current Provision: Under Section 64(4) the Bill stipulates that an immigration officer or 

member of the Garda Síochána may require that a foreign national under the age of 18 years 

comply with the conditions specified under Section 61(1)(a) to (c) or 62(1)(a) to (d), such as 

residing in a specified place, surrendering any travel document s/he holds and reporting at 

specified times to a specified Garda station or immigration office area.  

 

Section 64(5) stipulates that if a foreign national fails to comply with a condition imposed 

upon him or her under Section 64(4), an immigration officer or member of the Garda 

Síochána may arrest and detain that foreign national. 

 

Recommendation: Barnardos is very concerned that under Section 64(5), a child who has 

failed to comply with immigration control conditions under Section 61(1)(a) to (c) or 62(1)(a) 

to (d) may be detained. This is particularly problematic as detention for immigration purposes 

is usually in the same locations as detention of persons for criminal offences. Under Article 

37 of the UN Convention on the Rights of the Child and factoring in the principle of the best 

interests of the child, Barnardos recommends that children should not be detained for 

immigration related reasons. Any detention of a child should be in accordance with Article 37 

of the Convention, and should be a measure of last resort and for the shortest appropriate 

period of time.  
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Current Provision: The provision under Section 66(1) that a foreign national removed from 

the State may be required to pay reasonable expenses incurred in his/her detention, 

accommodation, maintenance while being detained and during removal, does not apply to a 

foreign national under the age of 18 years as stipulated under Section 66(2)(a). 

 

Recommendation: Barnardos welcomes the exclusion of children in this provision, but 

would like to reiterate its recommendation that separated children should not be detained for 

immigration related reasons and should not be removed from the country if it is not in their 

best interests. 

 

 

 

 Child specific forms of persecution 

 

Current Provision: The Bill makes a reference under Section 71(2)(f) to child specific (and 

gender specific) forms of persecution, which transposes the EU Qualifications Directive 

which states in paragraph 24 of its Preamble that „it is necessary, when assessing 

applications from minors for international protection, that Member States should have regard 

to child-specific persecution.‟ Furthermore Article 9.2 of the Directive provides that „acts of 

persecution can take the form of a (gender-specific or) child-specific nature.‟  

 

 

Recommendation: Barnardos welcomes the reference to acts of a child-specific nature as 

an example of acts which may amount to acts of persecution for the purposes of the Bill. The 

provision acknowledges that children may be persecuted in particular ways which necessitate 

extra consideration in investigating their claims.  

 

However, Barnardos regrets that the Bill does not provide for a child friendly process for 

separated children applying for asylum. Instead, they complete the same lengthy 

questionnaire as adults, albeit with the assistance of their HSE worker and the Refugee Legal 

Service.  

 

 

 

 

 Register of Protection Applicants 

 

Current Provision: Under Section 76(2)(l), the Bill provides for a Register of Protection 

Applicants to whom protection application entry permissions have been granted (i.e. they 

have applied for asylum) which is a positive step, especially as it will also include separated 

children.  
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Recommendation: Barnardos recommends that the Registration of Protection Applicants 

should include all separated children, including those who may have not made a protection 

application at the time of registration as this would provide them with recognised identification 

documentation. The provision of an official record of children‟s presence in the State will 

improve child protection; assist in the provision of State services, and assist in addressing 

other issues such as the trafficking of children2.  

 

 

 

 Protection Application Determination Process for Separated Children 

 

 

Please note that under Section 163 of this Bill, all functions of the independent Office of the 

Refugee Applications Commissioner will be subsumed into the Irish Naturalisation and 

Immigration Service (INIS) as an Applications Processing Office.  

 

This is of significant concern since this would mean that the Minister for Justice and Law 

Reform will assume all the functions of the ORAC and this could result in the loss of the 

independence of the initial protection application determination process. 

 

 

 

Current Provision: Section 81(7)(a)(b) proposes that where a foreign national under the 

age of 18 years has made a protection application and is accompanied by an adult, an 

immigration officer, where he or she considers it appropriate to do so, shall require that adult 

to satisfy him or her that the adult is taking responsibility for the care and protection of the 

minor concerned. Furthermore, the officer may make such inquiries of, or about, the child 

under the age of 18 concerned, and the adult, as the officer considers necessary in order to 

satisfy himself or herself that the adult is taking the responsibility and is authorised to do so. 

 

 

Recommendation: Barnardos recommends that the relevant authorities ensure that the 

adult accompanying a child under the age of 18 has the authority to do so beyond any 

reasonable doubt. Barnardos is concerned that failure to verify any parental or guardianship 

claim by the adult could be against the child‟s best interests.  

 

Barnardos strongly recommends that by the time the child makes a protection application, 

provisions under Section 28(2) should have ensured that the authorities have clarified 

whether the adult is taking the responsibility of the minor and has authorisation to do so. 

 

 

 

 

 

                                                 
2
 Ibid. 
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Current Provision: Notably, in Section 81(7)(c), the Bill stipulates that where the officer is 

not satisfied either that the adult is taking responsibility for the minor or that the adult is 

authorised to do so, the officer shall so inform the HSE, and it shall be presumed that the 

foreign national is a child in need of care and protection, and the Child Care Acts 1991 to 

2007 and other enactments relating to the care and welfare of persons under the age of 18 

years shall apply accordingly. 

 

 

Recommendation: Barnardos recommends that this provision should be viewed through the 

lens of the best interests of the child. It is hoped though that by the time the child goes for the 

protection determination interview he/she would have already been referred to the HSE as 

stipulated under Section 28(1) and most importantly, that the child is represented by a 

guardian ad litem.  

Also see recommendations under Sections 28 and 81(7)(a)(b).   

 

 

 

Current Provision: Section 81(8) proposes that where it appears to the HSE, on the basis 

of information available to it, that a protection application should be made on behalf of the 

minor, it shall arrange for the appointment of an employee of the HSE or such other person 

as it may determine to make such an application on behalf of the foreign national.  

 

Recommendation: Section 81(8) is too vague; it is not clear who is responsible for the child. 

There is no reference to care orders. Also glaringly missing from the Bill is any mention of 

alternatives to a protection application or referral back to the immigration section – for 

permission to remain, for example.  

Barnardos strongly recommends that a Guardian ad Litem be appointed through the courts 

and so comply with the Government‟s own commitment outlined in the National Children‟s 

Strategy 2000 that: Unaccompanied children seeking refugee status will be treated in 

accordance with best international practice, including the provision of a designated social 

worker and guardian ad litem. The appointment of a guardian ad litem would prevent conflict 

of interest, and ensure that the child has an independent advocate who is not his/her legal 

adviser or social worker.  

 

 

Current Provision: Section 81(9) proposes that a protection application shall not be made 

by the HSE-appointed person unless the HSE is satisfied, on the basis of the information 

available to it, that such an application should be made. 

 

Recommendation: Whilst Barnardos agrees that careful consideration should be given prior 

to a protection application being made on behalf of a minor, it is greatly concerned that this 

provision may result in unnecessary delays that may weaken the chances of a separated 

child being successfully granted protection.  
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Barnardos therefore proposes that the Bill include a provision whereby a child under the age 

of 18 can make the decision to submit his/her own protection application. Such provision 

would be in line with Article 12, UNCRC, which obliges States Parties to “assure to the child 

who is capable of forming his or her own views the right to express those views freely in all 

matters affecting the child, the views of the child being given due weight in accordance with 

the age and maturity of the child”.  

 

 

 

Current Provision: Section 81(10) proposes any costs incurred by the person designated 

by the HSE, and other than any legal costs arising from a protection application, shall be paid 

by the HSE. 

 

Recommendation: Barnardos welcomes this provision and proposes that this be extended 

to other costs that a separated child may legitimately incur throughout the duration of the 

protection claim. 

 

 

 

 

 Protection Application Determination Interview 

 

Current Provision: During the investigation of a protection claim, Section 83(8)(a) of the Bill 

stipulates that where a protection applicant is under the age of 18 years and is accompanied 

by an adult other than his or her parent, the interviewer, on behalf of the Minister, shall 

require the adult to satisfy him or her that the adult is taking responsibility for the care and 

protection of the minor concerned.  

 

Current Provision: Section 83(8)(b) proposes that the interviewer may therefore make such 

inquiries of or about the protection applicant and the adult concerned as the interviewer 

considers necessary in order to satisfy himself or herself that the adult is taking the 

responsibility and is authorised to do so. 

 

Recommendation: These provisions raise concerns as to whether any accompanying adult 

could claim parental responsibility, even when it is inappropriate and against the child‟s best 

interests. Barnardos recommends that family relations should be supported by 

documentation or by consultation with both the adult and child concerned.  

 

 

 

Current Provision: Section 83(8)(c) proposes that where the interviewer is not satisfied 

either that the adult is taking responsibility for the protection applicant or that the adult is 

authorised to do so during the interview, he or she shall so inform the HSE, and it shall be 

presumed that the protection applicant is a child in need of care and protection, and the Child 

Care Acts 1991 to 2007 and other enactments relating to the care and welfare of persons 

under the age of 18 years shall apply accordingly. 
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Recommendation: Barnardos welcomes the protection afforded to children at risk of 

exploitation. Furthermore, Barnardos recommends that the Bill includes the principle of the 

best interests of the child as a primary consideration when making decisions involving 

children under any legal or administrative procedures.  

 

 

 

Current Provision: The Bill proposes under Section 83(10)(b), that an interview may be 

dispensed with where it is of the opinion of the interviewer that the protection applicant is a 

minor of such an age and degree of maturity that an interview would not usefully advance the 

investigation. 

 

Recommendation: While Barnardos recognises the flexibility needed with regards to 

interviewing separated children seeking asylum, it believes that the primary consideration in 

such matters must be the welfare of the child. Barnardos proposes that the Bill should 

guarantee that when determining the measures to be adopted with regard to a specific 

separated child, the child‟s views and wishes should be elicited and taken into account in line 

with their age and maturity.  

 

Barnardos also recommends that the Bill should ensure that every separated child is 

appointed an independent, professional guardian ad litem as outlined by the UN Committee 

on the Rights of the Child in its General Comment No 6 which recommends that the guardian 

should be consulted and informed regarding all actions taken in relation to the child.  

 

 

 

Current Provision: Under Section 88(5), the Bill proposes that where a protection 

application determination cannot be made within 6 months of the date of application, the 

Minister shall, upon request from the protection applicant, provide the protection applicant 

with information on the estimated time within which a determination may be made.  

 

Recommendation: This provision does not guarantee that the decision will indeed be made 

within this period especially in light of Section 88(6) which stipulates that the provision under 

Section 88(5) shall not oblige the Minister to make a determination within that time. 

Furthermore, the Bill does not clarify the situation, for example, of separated children who do 

not apply for a protection status and may end up in a „legal limbo‟ or unlawfully present in the 

State.  

 

Barnardos therefore recommends that decisions, not just at the first instance stage, but also 

at the post appeal stage, should be made in a timely manner as this is in line with the best 

interests of the child. The UNHCR Guidelines on Formal Determination of the Best Interests 

of the Child propose that a durable solution should be identified for a separated child within 2 

years.  
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 Protection Review Tribunal 

 

The Bill proposes that the Protection Review Tribunal replace the Refugee Appeals Tribunal 

in processing protection application appeals.   

 

 

Current Provision: Under Section 93(7)(a), the Bill proposes that an oral hearing may be 

dispensed with where the Protection Review Tribunal is of the opinion that where the 

protection applicant is under 18 years of age, he or she is of such an age and degree of 

maturity that an oral hearing would not usefully advance the appeal. 

 

Recommendation: Barnardos recommends that the oral hearing should only be dispensed 

with where it is in the best interests of the child and the reasons for the cancellation or 

postponement should be clearly explained to the child in language that he/she understands. 

The child should also be given a timeframe as to when the oral hearing may be held in the 

future.  

 

 

Current Provision: Section 93(9)(a) proposes that where a protection applicant is under the 

age of 18 years and is accompanied by an adult other than his or her parent, the Tribunal 

may require the adult to satisfy it that he or she is taking responsibility for the care and 

protection of the protection applicant concerned.  

 

Current Provision: Section 93(9)(b) stipulates that the Tribunal may make such inquiries of 

or about the protection applicant concerned, and the adult, as the Tribunal considers 

necessary in order to satisfy itself that the adult is taking the responsibility of the minor and is 

authorised to do so. 

 

Recommendation: As is the case with provisions under Section 28(2)(a)(b) Barnardos 

recommend that safeguards be introduced that would prevent instances where an 

accompanying adult would be allowed to claim parental responsibility, even when it is 

inappropriate and against the child‟s best interests.  

 

Barnardos hopes that by the time the child goes before the Tribunal provisions under 

Section 28(2) will have ensured that the authorities have clarified whether the adult is taking 

the responsibility of the minor and is authorised to do so. 

 

 

 

Current Provision: The Bill proposes, under Section 102(4)(b)(iv), that the Tribunal 

chairperson shall have regard to the ages of the protection applicants and, in particular, of 

persons under the age of 18 years in respect of whom protection applications are made 

when issuing guidelines to the Registrar (who will manage the Tribunal) for the purpose of 

the performance of his or her functions of assigning or re-assigning appeals where it is 

considered appropriate to do so in the interest of the fair and efficient performance of the 

functions of the Tribunal. 
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Recommendation: Coupled with the earlier reference under Section 71(2)(f)  to acts of a 

child-specific nature as an example of acts which may amount to acts of persecution for the 

purposes of the Bill, this provision is welcomed especially where it results in the appeals 

being decided in the best interests of the child.  

 

 

 

Current Provision: Section 108(2)(d) proposes that the Minister shall have regard to the 

ages of the protection applicants and, in particular, of persons under the age of 18 years, in 

respect of whom protection application is made when giving a direction in writing to the 

Tribunal to accord priority to certain appeals.  

 

 

Recommendation: Barnardos strongly recommends that separated children should only be 

subject to prioritised appeals if this is deemed to be in their best interests. Sending separated 

children to safe third countries where they may not have any familial ties would not be in their 

best interests. Barnardos also recommends that this provision should incorporate the 

UNHCR Guidelines on Formal Determination of the Best Interests of the Child which propose 

that a durable solution should be identified for a separated child within 2 years. 

 

 

 

 Family Reunification 

 

Current Provision: Under Section 116, the Bill outlines provisions relating to family re-

unification for persons granted a protection declaration.  

 

Recommendation: Barnardos recommends that the Bill ensure that separated children 

granted a protection status should be entitled to family reunification in Ireland with parents, as 

well as with siblings or other close relatives, when this is determined to be in their best 

interests. Reuniting separated children and those children who have been trafficked with their 

families, whether in Ireland or back in their country of origin or where the family is currently 

resident, is the preferred option if it is in the best interests of the child. For these children who 

are already traumatised, they often have coinciding and multiple psychological demands, 

including that they may not have lived with their family for years.  

 

 

 

 Safe Countries and Accelerated Procedures 

 

Current Provision: Section 117 of the Bill provides for the designation of safe countries of 

origin on the basis that it can be shown that, in the country concerned, there is generally and 

consistently no persecution, no torture or inhuman or degrading treatment or punishment and 

no threat by reason of indiscriminate violence in situations of international or internal armed 

conflict and therefore the protection application has no basis for seeking protection. In such 

cases, the applicant may be required to go through accelerated procedures.  
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Recommendation: Barnardos strongly recommends that separated children be exempt from 

special accelerated procedures related to safe third countries and ensure that the best 

interests of the child are of utmost consideration in any decisions made as to their status. 

Where children have a reasonable fear of persecution in a designated „safe‟ country, they 

must not be sent or returned there. 

 

 

 

 Biometric data 

 

Current Provision: Section 124(2) stipulates that the acquisition, use and storage of 

biometric data will be required from a foreign national under the age of 14 years only in the 

presence of a parent of, or person who is taking responsibility for the minor concerned, or a 

person appointed by the HSE in respect of the minor.  

 

The issue of age assessment comes up again under Section 124(3) which proposes that if it 

appears to an authorised person who is imposing or has imposed a requirement on a foreign 

national that the foreign national is not under the age of 14 years, this section shall apply to 

the foreign national as if he or she were not under that age. 

 

 

Recommendation: Barnardos recommends that „biometrics‟ should be confined to facial 

recognition and fingerprints, in accordance with the obligation on the State under Council 

Regulation (EC) No 1030/2002 of 13th June 2002 as amended, which lays down a uniform 

format for residence permits for third-country nationals.  

 

If there is any possibility to interpret this provision to require the provision of DNA data then 

this should be made clear at the time of passage. Similarly this provision should incorporate 

the Council Regulation (EC) No 2725/2000 of 11 December 2000 establishing the Eurodac 

Regulation, which states that a child under the age of 14 should not have to furnish biometric 

data unless it is clearly in the best interests of the child.  

 

Barnardos also recommends that this provision be amended to incorporate the Separated 

Children in Europe Programme‟s recommendation that biometric testing should only be 

applied in relation to separated children when it can clearly be demonstrated that the decision 

to do so has been based solely on the best interests of the child.  

 

It should be used to aid family reunification where there is doubt as to the identities of the 

parties, not as a routine procedure to gather information on a child with the aim of using this 

information in informing the decision on the application to remain within the EU. 

 

 

 

 

 

 



 
 

 

Page 14 of 18 

 

 Victims of trafficking 

 

Current Provision: The Bill extends the recovery and reflection period for victims of 

trafficking from 45 to 60 days. Notably, Section 139(10)(a) of the Bill provides that the  

Minister may make regulations prescribing a recovery and reflection period exceeding 60 

days which shall apply to a foreign national or class of foreign national under the age of 18 

years 

 

Current Provision: Section 139(5)(a)(b) stipulates that a permit for temporary leave to 

remain not exceeding six months is obtainable only if the victim agrees to assist the 

investigation and/or prosecution and has severed all ties with their alleged trafficker.  

 

However, Section 139(8) states that this can be revoked at any time at ministerial discretion 

for reasons including not co-operating with the Garda Síochána or the termination of a Garda 

inquiry/investigation, the foreign national actively and voluntarily renewing contact with the 

alleged perpetrators of the trafficking or if the allegation that the foreign national is a victim of 

trafficking turns out to be fraudulent or unfounded. 

 

Recommendation: Barnardos welcome this extension in the recovery and reflection period 

to 60 days, particularly the possibility of this period exceeding 60 days for foreign nationals 

under the age of 18 years.  

 

However, Barnardos recommends that additional safeguards for the victims of trafficking be 

included in the Bill such as the UNHCR recommendation that a provision be included in the 

Bill that ensure that individuals who have been trafficked and who fear being subjected to 

persecution upon return to their country of origin, or individuals who fear being trafficked, are 

informed of the possibility to make a protection application and are therefore afforded access 

to legal advice.  

 

Barnardos is also concerned that the Bill refers to trafficking of only „foreign nationals‟ 

whereas the Council of Europe Convention on Actions to Combat Human Trafficking implies 

all victims be they national or otherwise should be covered. As a result EEA nationals are 

excluded from trafficking provisions despite being guaranteed protection by the Convention. 

Ireland is not yet a signatory of this Convention and Barnardos strongly recommend that Bill 

facilitate its ratification.  

 

Barnardos strongly argues that the provisions under Section 139(8) will not assist the victim 

in building up trust with the authorities and are not in the best interests of the child. Likewise 

contact with a trafficker as a criterion for permission to be revoked potentially puts a child at 

significant risk considering the particular nature of child trafficking and the use of emotional 

grooming, conflicting emotions for the young person and the real and genuine fear of 

physical, sexual and emotional abuse if the escape is discovered.  
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Barnardos recommend that the wording under Section 139(10)(a) (see actual provision 

wording above) be changed from „may‟ to „shall‟.  Barnardos also seek clarification on the 

reference in the provision to “…a class of foreign national under the age of 18 years” under 

this subsection. 

 

Barnardos acknowledges the significant progress that has been made by the Anti-Trafficking 

Unit in the Department of Justice and Law Reform and through initiatives such as the Blue 

Blindfold Campaign. 
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GENERAL COMMENTS AND RECOMMENDATIONS 
 

 

 

 Clear entitlement to international protection 

 

Barnardos is concerned that there is no clear entitlement to international protection for 

children in the Bill, as set out in UNCRC Article 20 which states that „a child temporarily or 

permanently deprived of his or her family environment, or in whose own best interests cannot 

be allowed to remain in that environment, shall be entitled to special protection and 

assistance provided by the State. States Parties shall in accordance with their national laws 

ensure alternative care for such a child.‟  

 

 

 

 Appointment of a Guardian  

 

Barnardos strongly recommends that the Bill be amended to provide for the prompt 

appointment of an independent, competent guardian. This is necessary to ensure 

appropriate and adequate protection and care of separated children in Ireland. A guardian 

can secure proper representation of a separated child‟s best interests and ensure that 

decisions relevant to his or her well-being are in line with the principle of non-discrimination.  

 

Such an appointment could also be essential in preventing separated children going missing 

from care as the support and attention provided by a professional guardian may provide a 

deterrent to factors that might influence a child to leave care. By building a rapport with a 

trustworthy adult, a separated child may be able to articulate and address concerns about 

the future without turning to past or potential traffickers for advice or guidance.  

 

The Committee on the Rights of the Child has advised that States should “appoint a guardian 

or adviser as soon as the unaccompanied or separated child is identified and maintain such 

guardianship arrangement until the child has either reached the age of majority or has 

permanently left the territory and/or jurisdiction”.  

 

The Committee stipulates that the guardian should be consulted and informed regarding all 

actions taken in regard to the child and be present in all planning and decision-making 

processes. Specifically mentioned are the immigration and appeal hearing, care 

arrangements, and all efforts to search for a durable solution, and also for the guardian to 

have the necessary expertise and authority for these functions.  

 

To comply with UNCRC obligations, resources must be allocated so as to allow for the 

appointment of a guardian to separated children equally with national children. Barnardos 

would also reiterate that the appointment of a guardian or adviser and legal representative is 

required for compliance with Articles 18(2) and 20(1) of the UNCRC.  
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 Child Care Acts and the provision of care 

 

The duties or responsibilities of the HSE in respect of separated children are not outlined 

either in current law or in the IRP Bill. The Bill simply refers to the provisions of the Child 

Care Acts 1991–2007 and other enactments relating to the care and welfare of children for 

guidance as to the treatment of unaccompanied minors3.  

 

The Bill does not address the fact that the Child Care Act 1991 was adopted before the 

situation of separated children was an issue in Ireland. Therefore, it has been noted that the 

Child Care Acts do not outline specific measures to be taken to address the distinct care 

issues, rights and needs of separated children. This is reflected in the varying measures of 

support applied to separated children in the different HSE areas.  

 

Barnardos recommends that, at a minimum, separated children should be taken into 

voluntary care under Section 4 of the Child Care Act 1991 and that they are appointed a 

Guardian ad Litem. 

 

 

 Respect for right to private life and confidentiality 

 

Barnardos recommends that the Bill be amended to include provisions that will ensure 

respect for the right to private life and the confidentiality principle. Furthermore, as required 

by the Data Protection Act 1988, information should not be used for purposes other than 

those for which it was given.  

 

The UN Committee on the Rights of the Child General Comment 6 recommends that „States 

parties must protect the confidentiality of information received in relation to an 

unaccompanied or separated child, consistent with the obligation to protect the child‟s rights, 

including the right to privacy (CRC art. 16). This obligation applies in all settings, including 

health and social welfare.  Care must be taken that information sought and legitimately 

shared for one purpose is not inappropriately used for that of another.   

 

 

 Publication of guidelines and decisions  

 

There is no provision in the Bill for publication of guidelines and decisions of the first instance 

protection determination process and of the Protection Review Tribunal. BARNARDOS 

recommend that in light of best international practice, and in the interests of overall 

transparency and consistency in decision making, the guidelines and decisions (with due 

regard to the requirement for anonymity of children) of both protection determination bodies 

should be published to guarantee that the best interests of children have been taken into 

account in the decision-making process.  

 

 

 

                                                 
3
 Ibid. 
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Compiled by Itayi Viriri, Separated Children’s Officer, Barnardos 

 

For more information, please contact Itayi:  

Tel: 01-708 0454 

Or email: itayi.viriri@barnardos.ie 
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