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Introduction 
Barnardos welcomes the opportunity to make a submission and presentation to the Joint 
Oireachtas Committee on Health and Children on the Children First Bill 2012. Barnardos has 
been a long time advocate of placing Children First on a statutory basis and this legislative 
proposal is hugely welcome. Barnardos, which is celebrating 50 years of working with 
children and families, has projects based in some of the most disadvantaged areas of the 
country. All our staff and volunteers would agree that child protection is everyone’s 
responsibility and welcome that the welfare of the child is the overarching principle 
underpinning this Bill.  
 
The Children First Bill brings Ireland into closer compliance with children’s rights as set out in 
the UN Convention on the Rights of the Child and is to be welcomed for this. Article 3 of the 
UNCRC sets out the duty on States Parties to “ensure that the institutions, services and 
facilities responsible for the care or protection of children shall conform with the standards 
established by competent authorities, particularly in the areas of safety, health, in the 
number and suitability of their staff, as well as competent supervision.”  
 
Article 19 states that “1. States Parties shall take all appropriate legislative, administrative, 
social and educational measures to protect the child from all forms of physical or mental 
violence, injury or abuse, neglect or negligent treatment, maltreatment or exploitation, 
including sexual abuse, while in the care of parent(s), legal guardian(s) or any other person 
who has the care of the child. 2. Such protective measures should, as appropriate, include 
effective procedures for the establishment of social programmes to provide necessary 
support for the child and for those who have the care of the child, as well as for other forms 
of prevention and for identification, reporting, referral, investigation, treatment and follow-up 
of instances of child maltreatment described heretofore, and, as appropriate, for judicial 
involvement.”  
 
The publication of this legislation that sets out clear child welfare and protection obligations 
on all those working with children moves Ireland closer to a robust system of protection 
underpinned by children’s rights.  
 
Such a child centred focus in legislation and implementation has not always been the case. 
Both the Office of the Minister for Children and Youth Affairs’ (2008) and the Office of the 
Ombudsman for Children’s (2008) review of adherence to Children First found significant 
varying levels of compliance and implementation. The revised Children First: National 
Guidance for the Protection and Welfare of Children was published in 2011 by the Minister 
for Children and Youth Affairs, Frances Fitzgerald T.D., who is to be congratulated for her 
political leadership in progressing reform of child welfare and protection services in Ireland. 
As the litany of reports on child protection has shown, child abuse is not just a historical 
phenomenon. If we have learned anything from what these reports have shown it is that we 
must change our attitudes and our legal and policy structures in the interests of protecting 
our children.  
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This legislation should be integrated into the framework of the Child Care Act 1991 creating 
a tight circle of legislative protection around the child. Barnardos urges that a unified 
approach be taken to introducing this very important legislation to ensure that there are no 
contradictions between the three key Bills that are currently in preparation: the National 
Vetting Bureau Bill, the Criminal Justice (Withholding Information on Crimes against Children 
and Vulnerable Adults) Bill 2011 and the Children First Bill. Additionally the provisions of The 
Criminal Law (Sexual Offences) Act 2006 and the proposed Mental Capacity Bill 2012 need 
to be examined to ensure that all legislative provision follows the same principles in relation 
to the abuse and neglect of children. It is critical that professionals and organisations are not 
confused by differing or competing demands of legislation that should all work towards the 
same end. The Office of the Attorney General or other such competent body should be 
asked to carry out a due diligence type exercise that would cross reference and compare the 
key provisions and provide a comprehensive framework of legislative provision that should 
light a path forward for the welfare and protection of children.  
 
Head 2: Interpretation 
Barnardos notes the absence of emotional abuse from the categories of abuse defined in the 
Children First Bill. While Barnardos recognises the importance of identifying emotional abuse 
and the devastating impact sustained and ongoing emotional abuse can have on children’s 
lives throughout childhood and adulthood, the difficulty with including it in legislation is how 
to calibrate when penalties for non-reporting would apply. One solution could be to include a 
clause in the Guidance for Reporting of Abuse which is to be issued by the Department of 
Children and Young People. This clause could read as follows “With regard to emotional 
abuse regard must be given to the provisions on emotional abuse as laid out in Children 
First: National Guidance for the Protection and Welfare of Children” 
 
Barnardos strongly recommends that the Guidance for Reporting of Abuse that is to be 
issued by the Department of Children and Youth Affairs (see Head 15) should become 
secondary legislation and placed on a statutory footing. 
 
While the focus of this Bill is to impose duties and responsibilities to report child protection 
concerns, the Children First Guidance will continue to cover emotional abuse for 
professionals working with children and families to ensure the appropriate interventions for 
children and young people at risk from this type of abuse. This must remain a core part of 
the work of child welfare and protection staff.  
 
Head 2 considers the definition of sexual abuse but includes a clause that “consensual 
sexual activity permitted by law is not sexual abuse; however, this presumption may be 
rebutted.” The Criminal Law (Sexual Offences) Act 2006 provides that to bring proceedings 
under the legislation against a child less than 17 years the consent of the DPP must be 
obtained. Barnardos believes that the Children First Bill should contain a defence under 
Head 11 for professionals who deem it contrary to the best interests of the child to report 
such activity. A defence similar to that contained in the Criminal Justice (Withholding 
Information on Crimes against Children and Vulnerable Adults) Bill would suffice. However, 
we would draw attention to the need for alignment with the proposed Mental Capacity 
legislation as it relates to young people with an intellectual disability.  
 
However the whole issue of reliance on prosecutorial discretion as a mechanism to prevent 
the prosecution of teenagers who engage in non-exploitative consensual sexual activity has 
been described as “wholly unsatisfactory” by Geoffrey Shannon, Child Protection 
Rapporteur, and again Barnardos urges that the provisions of the relevant legislative 
sections be examined to remove as many grey areas as is possible. 
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Head 5:  Children First 
Barnardos particularly welcomes that the proposed legislation is underpinned by the 
principles and guidance as set out in Children First. This will aid compliance with the 
legislation as most organisations are already familiar with the duties and roles imposed on 
them as defined by Children First. It does not deviate from the intention that persons working 
in organisations are trained to be alert to the signs of abuse and neglect and that an 
effective internal system must be in place within each organisation working with children to 
ensure that those concerns and allegations of neglect, sexual abuse and physical abuse are 
reported by the responsible person. Again the clear intention that this legislation is designed 
to fit with and not detract from Children First could usefully be included in the Guidance for 
Reporting of Abuse to be issued by the Department of Children and Youth Affairs which 
should be enshrined in secondary legislation. 
 
Heads 6:  Organisations with Statutory Obligation to Report Child Abuse 
Barnardos welcomes the breadth of the organisations covered by the Children First Bill, in 
particular that the legislation is applicable to staff and volunteers in an organisation and to 
mandated professionals such as GPs and speech and language therapists who are engaged 
in offering services to children without the presence a parent or guardian. It is welcome that 
organisations including schools, pre-schools, health and social care facilities, An Garda 
Síochana, faith based organisations as well as sports, youth and arts clubs will have a 
statutory duty to develop and implement a tailored child protection and reporting protocol 
entitled ‘Keeping Children Safe Plan’. This Plan will aid consistency of implementation 
among staff and volunteers in organisations. It is particularly welcome that a copy of this 
plan has to be made available to staff members, to children and also to parents availing of 
the services of the organisation. 
 
While most of the organisations are defined clearly within the remit of the Bill, Barnardos is 
concerned that there may be confusion as to whether some organisations come under the 
scope of 6(2) or 6(3). Swimming pools in particular come to mind; for example, if a swimming 
pool is regarded as “facilities which cater for adults but allow children to use their facilities” 
under 6(3) but provides classes for children i.e. “recreational, education… services” as per 6 
(2), it is crucial that the organisation is included within the remit of the Bill to ensure that 
children using its facilities are protected. There must not be any confusion for organisations 
or any loopholes that prevent all those providing services to children from implementing the 
child protection provisions outlined in the Bill. 
 
Head 7: Organisations 
Barnardos welcomes the inclusion of clear responsibilities and duties on organisations under 
the Bill. While we recognise that this Bill will put an onerous obligation on voluntary 
organisations, we welcome and accept these measures as part of our obligation to protect 
children. Given the diverse range of organisations to which the Bill applies and the varied 
skill sets among staff and volunteers, organisations must be supported to ensure that they 
are informed, trained and capable of complying with their statutory duties.  
 
The inclusion of provision for internal audit under Head 7(14) is a significant measure. 
However, Barnardos suggests that the legislation also allow for the Designated Officer to 
appoint external experts to their audit committee. In line with best practice in governance 
consideration should be given to making this a mandatory provision requirement.   This 
should be included in recognition of the reality that a Designated Officer may not have the 
necessary skill set within their team or may face difficulties where the organisation is of such 
a size that three members of staff in addition to the Designated Officer are not available. 
Provision should also be made in the Bill to allow for independence in an audit where the 
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Designated Officer is also the line manager for the members of staff conducting the process. 
Audits are only useful where there is a guarantee of impartiality and independence for those 
conducting them.   
 
Head 8: Notification to HSE by Organisations 
With regard to 8(1)(e)(iv) Barnardos believes it would be welcome if this legislation is aligned 
with the National Vetting Bureau Bill and include timeframes for when organisations must 
confirm that employees and volunteers have been vetted. The Garda Vetting Office has 
significantly increased its capacity to respond to vetting queries in recent years, however the 
increased requests for vetting on foot of this legislation and the National Vetting Bureau Bill 
will necessitate adequate resourcing for the Office to ensure organisations can comply in a 
timely manner with both laws. 
 
8(1) is comprehensive and clear in the duties set out for organisations as to the information 
to be provided to the HSE. Compliance with these provisions will be heavily reliant on the 
dissemination of this information to all relevant organisations by the Department of Children 
and Youth Affairs and the HSE; resources must be allocated to disseminate this information 
and awareness raising on the duties contained within Head 8. 
 
Head 9: Designated Officer in Organisation coming under Head 6 
Barnardos welcomes the comprehensive details outlining the role of the Designated Officer 
in an organisation. The role of a properly trained and competent Designated Officer in acting 
as a filter for reporting abuse is essential. While the duties of the designated officer outlined 
largely mirror those already applicable under Children First they are strengthened by virtue 
of being given effect in law. The intention, as set out in Section 1, that the Designated Officer 
will be most senior member of staff and will remain the person responsible for ensuring that 
cases of child abuse or neglect are reported to the HSE and for compliance with the 
legislation generally is crucial. Conveying overall responsibility for compliance with the Bill at 
the highest level within organisations, i.e. with the CEO or Director, gives a leadership 
position to child protection and is fundamental to embedding a culture of reporting concerns 
from the top down and to ensure organisational accountability. 
 
Barnardos believes that secondary responsibility for organisations should be included in the 
legislation. In particular where the organisation does not put in place and support a 
competent and trained person to fulfil the role of the designated officer, the organisation 
should be subject to sanction. The liability set out in Section 80(1) of the Safety, Health and 
Welfare at Work Act 2005 provides an established precedence for how this balance could be 
achieved in the Children First Bill1. 
 
Barnardos fully supports the recommendation of Safeguarding Children in the Catholic 
Church Chief Executive, Ian Elliot, that Designated Officers within the Church and faith 
based organisations should be lay people rather than clergy in the interest of ensuring 
transparency and accountability within these structures. 
 
It is crucial that Designated Officers be adequately protected and indemnified by provisions 
similar to those already in place in the Person’s Reporting Child Abuse Act 1998 to protect 
                                                           
1 Section 80(1) of the Safety, Health and Welfare at Work Act 2005 states that “Where an offence under any of 
the relevant statutory provisions has been committed by an undertaking and the doing of the acts that constituted 
the offence has been authorised, or consented to by, or is attributable to connivance or neglect on the part of, a 
person, being a director, manager or other similar officer of the undertaking, or a person who purports to act in 
any such capacity, that person as well as the undertaking shall be guilty of an offence and shall be liable to be 
proceeded against and punished as if he or she were guilty of the first-mentioned offence.” 
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those who are reporting in good faith. Essential to the Designated Officer role is to oversee 
implementation of the organisations’ Keeping Children Safe Plan and the HSE Safeguarding 
Guidance for Organisations. Therefore it is imperative that the HSE publish this 
Safeguarding Guidance for Organisations in advance of this legislation being enacted. It is 
important that all organisations are mandated to appropriately train their Designated Officer 
to ensure they are informed and equipped to carry out their duties, and that their staff and 
volunteers are advised on how to be compliant with the legislation. In heath and safety 
legislation it is a requirement that training be undertaken. It is essential that adequate 
supports, including train the trainer programmes and other training, be developed to assist 
organisation with compliance. Barnardos has substantial experience in the area of child 
protection training and would be happy to assist in any way with this. 
 
Head 11: Person Statutorily Required to Report Child Abuse 
This Head reiterates that it is the Designated Officer and mandated professionals who are 
statutorily required to report concerns. Barnardos is pleased that the Bill states that the 
Designated Officer is the CEO or a senior manager and while he / she can delegate the role 
on a day to day case management basis, the overall responsibility for compliance with the 
legislation rests with him / her. This will reinforce leadership and accountability from within 
the organisation and ensure that he / she cannot abdicate from their duties. Ireland already 
stipulates that the CEO or equivalent is responsible for compliance in many areas of good 
governance and fiscal oversight in organisations. Child protection responsibilities are at least 
as important as these areas if not more so.  
 
While Head 20 clearly outlines the penalties applicable to non-compliance with the Bill, 
Barnardos believes that Head 11(3) requires amendment to include details of the range of 
defences available to Designated Officers accused of breaching this legislation. 
 
Head 12: Health Services Executive and Head 13: Monitoring and Dealing with 
Reports (by HSE) 
Heads 12 and 13 are most usefully considered together. The explicit responsibility of the 
HSE in relation to providing information, advice and awareness to the public, organisations 
and professionals under Head 12 is very welcome. In particular the inclusion of a duty to 
provide best practice guidance through the publication of Safeguarding Guidance for 
Organisations is extremely positive and will be invaluable to organisations. This must be 
published before the commencement of the legislation to ensure that organisations can 
begin to put in place the structures necessary before the Bill comes into force. 
 
The inclusion of guidance regarding supervision for activities such as showering, dressing 
and sleeping under 12(1)(b)(iii) is particularly welcome as it applies particularly to situations 
that pose a significant risk to vulnerable children. We know from the past that personal care 
is an area where children can be particularly at risk of abuse, especially those children who 
need assistance as a result of disability or because of their young age. 
   
12(1)(F) is welcome in its provision for the HSE to assist Designated Officers and others with 
advice when making a decision about whether to report a child protection concern or 
allegation. Barnardos believes that the mechanism for doing this should be established 
before the commencement of the legislation to ensure that this support is in place 
immediately for those complying with the Bill. For example, the establishment of a national 
helpline to provide information not only to the Designated Officers but also the general public 
and other Government Departments who will be impacted by this Bill will be key to ensuring 
the dissemination of accurate information and to act as a filter to ensure the correct reports 
get to those who are required by law to check them out. Regional supports may also be 
useful for addressing local concerns. All such supports must be staffed by personnel who 
are trained to provide fully informed advice as to the responsibilities set out in the Bill and 
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who can fully and clearly explain the duties to organisations with less experience of child 
welfare and protection. 
 
Barnardos is pleased that advice provided by the HSE will not be deemed an acceptable 
defence in the context of decisions by mandated persons or Designated Officers not to 
report as set out in 12(4). However, the absence of this defence again reinforces the need 
for the Safeguarding Guidance for Organisations to be published in advance of the 
legislation to ensure that all those responsible for making decisions on reporting child 
protection concerns have ample resources to assist with this prior to the commencement of 
this Bill. 
 
The implementation of Head 13 is crucial to ensuring consistency in how reports are dealt 
with and monitored within the HSE. As mentioned above, previous implementation studies of 
the Children First Guidelines found wide variations and discrepancies in how they were 
applied in practice. To learn from these, it is imperative that the HSE put in place appropriate 
internal managerial structures at local level perhaps within each Integrated Services Area to 
achieve consistency and uniformity across regions. A clear management structure linking the 
local level structures to the national level is also required. The Bill should include indications 
of the roles within the HSE that will have responsibility for the implementation of its duties 
under the legislation. 
 
Barnardos is concerned that the roles applicable to the HSE under Heads 12, 13 and 14 of 
the Bill do not include sufficient protection for the independence of overall regulation of the 
Bill. We would support the moving of overall monitoring of implementation of the Bill to 
another body such as the Health Information and Quality Authority (HIQA).  
 
Head 14: Written Directions, Improvement Notices and Prohibitions 
In cases where the HSE believes that an organisation is not compliant an Improvement 
Notice or Prohibition Notice may be issued. Barnardos believes that this Head requires 
greater attention. Courts may understandably not be of a mind to convict under this Head if 
the terms used are not clearly mapped out.  It is unclear from the Bill how the HSE would 
reach such a decision as no criteria have been suggested to assess an organisation’s 
performance. Barnardos recommends that penalties need to be more precisely provided for 
and that the terms for the imposition of any such sanction should be clearly stated to ensure 
transparency in the decision making process within the HSE. In addition, the inclusion of 
who within the HSE will be responsible for the issuance of notices and follow up on 
compliance with the Bill would strengthen the provision for implementation. 
 
Head 15: Guidance for the Reporting of Abuse 
It is intended that the Department of Children and Youth Affairs will publish Guidance for the 
Reporting of Abuse for organisations and mandated persons which will provide guidance on 
all aspects of reporting of concerns or allegations of child abuse. This Guidance must take 
the form of Regulations and become secondary legislation. As has been proven in the past, 
compliance with Guidelines varies. Therefore it is vital that the Guidance for the Reporting of 
Abuse be given the full strength of the law to ensure everyone is starting from the same 
point, enhancing consistency in operation and compliance.  
 
It is proposed that the Department of Children and Youth Affairs would review the Guidance 
for the Reporting of Abuse annually and in accordance with developments in child protection. 
Barnardos believes this is too ambitious a timeframe as realistically it will take time to 
implement the Guidance before it can be fully assessed and evaluated. A period of two to 
three years seems more reasonable.  Evaluation of the Guidance should be ongoing as part 
of its implementation and a review completed in a realistic timeframe.  
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Head 16: Reporting Criteria 
Barnardos does not support the inclusion of criteria for thresholds of abuse within the 
Children First Bill to assist Designated Officers or other professionals with decision making 
on whether to report concerns. Barnardos believes that the inclusion of criteria in the 
legislation would be ideal but operationally impossible. Criteria set out in law would be too 
prescriptive and could limit the scope of the Bill. However, we support the inclusion of criteria 
within the Guidance for the Reporting of Abuse document as set out above. The inclusion of 
thresholds in the form of Regulations can provide for greater flexibility.  
 
Head 17: HSE and An Garda Siochana requirement to co-operate 
The requirement for the HSE and An Garda Síochana to co-operate on child welfare and 
protection is a long standing feature of this work and is clearly outlined in Children First. It is 
positive to see this translated into this proposed legislation and it must be a mandatory 
requirement. It is heartening to see that the welfare and protection of the child will be the first 
and paramount consideration when the two agencies are working together. Implementation 
of this provision is key to ensuring the greatest levels of child protection are achieved and 
that children are not subjected to repeated investigative type interviews that survivors have 
reported as adding to the traumatic experience of abuse. Joint protocols and procedures to 
be applicable to the two agencies must be published and interagency staff training must 
occur regularly to ensure a common understanding of the respective duties leading to 
improved communication and consistency in implementation.  
  
Head 19: Implementation of this Bill by relevant Government Departments 
While this Head relates to how different Government departments will provide information on 
the implementation of the Bill by their Departments, it is imperative that staff are 
appropriately trained and aware of their duties and obligations even if child welfare and 
protection issues do not form the basis of their daily jobs. This is especially the case for 
teachers and other school staff as heretofore their training on implementing the Children 
First Guidelines has been varied and yet children spend most of their day in their care. Pre-
Service and In-Service training for teachers must be developed urgently by the Department 
of Education, in conjunction with the Department of Children and Youth Affairs, to ensure 
schools compliance with the Bill. 
 
The establishment of a Monitoring Committee on a cross Departmental basis with the 
inclusion of external experts could be a useful mechanism to monitor how the system is 
working and recommend any adjustments. 
 
Head 20: Offences 
The inclusion of penalties for non compliance with the Children First Bill is welcome.  Where 
penalties are included it is important that the principle of proportionality applies. Barnardos 
believes that there is a need to flesh out the provisions included in Head 20. In particular, as 
mentioned the defences available under the Bill in Head 11 must be included and the 
categories of offences which invoke the range of penalties should be outlined. Barnardos 
believes that there should be two categories for offences included delineating between: 
 

1. those who act with reckless disregard for the protection of children, as outlined in the 
Bill, and; 

2. those who are negligent in reporting concerns through error.  
 
The first of these categories should be aligned with the higher penalties set out in Head 20.  
 
Schedule I: Professionals Statutorily Charged with Reporting Child Abuse 
Barnardos is puzzled that the Schedule 1 listing as presently drafted focuses on including 
pre-school or creche staff with FETAC Level 7 qualifications. In reality, it is mainly staff 
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working in residential care services who have obtained FETAC Level 7 qualifications while 
the vast majority of staff employed in day care and sessional childcare and afterschool 
services have attained FETAC Level 5 or Level 6 and so would not be within the remit of this 
Bill. It is essential that these staff are included as defined in Head 6(2). 
 
Barnardos is also concerned that childminders are excluded from Schedule I. In this context 
childminders needs to be broadly defined, and could be categorised as “Someone who looks 
after one or more children on domestic premises for reward” (thus not including 
grandparents and other relatives who care for children informally, but includes childminders 
regardless of whether they provide full/part-time/after-school care). It would also encompass 
all professional childminders, regardless of whether they or not are currently obliged to be 
notified to the HSE. A significant number of childminders are already registered under the 
Child Care (Pre-School Services) Regulations 2006 and Barnardos supports the 
continuance of this practice in the remit of this Bill. 
 
Conclusion 
The publication of the Children First Bill reflects the significant progress currently being 
made with regards to Ireland’s child welfare and protection system. The provisions set out in 
the Bill are broadly welcome and will substantially strengthen the reporting of child welfare 
and protection concerns. The Bill will go a long way to changing the culture of reporting in 
Ireland and will hopefully cement a national attitude that prioritises the best interests and 
protection of children among all those working with them. The success of the legislation will 
depend on the resources allocated for nationwide information dissemination, awareness 
raising and training to ensure that all those party to the Bill are clear about their 
responsibilities under its provisions and to ensure that all organisations put in place the 
measures needed to ensure their compliance.   
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