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Introduction 
Barnardos welcomes the opportunity to feed into the review of the Mental Health Act 2001. 
Barnardos believes that there is an urgent need to revise this Act in the interests of adhering 
to international best practice and human rights laws, particularly the UN Convention on the 
Rights of the Child. The reform of the Mental Health Act 2001 along with the proposed 
revision of the 1871 Lunacy Ireland Regulation Act should be followed by the ratification of 
the UN Convention on the Rights of Persons with Disabilities, which Ireland signed in 2007. 
 
Context 
While everyone has mental health needs, children and young people’s needs and issues 
have their own unique character and are significantly influenced by gender, therefore 
appropriate legislative and treatment responses must be given. According to the World 
Health Organisation, the EU and some Irish studies, approximately 20% of children suffer 
from mental illness or serious emotional distress. However, UNICEF’s survey of young 
people found a higher prevalence with 50% reporting that they have felt or suffered from 
depression in the past, 26% said they had felt or suffered suicidal thoughts in the past1. 
More girls (27%) than boys (16%) reported self harming and again significantly more girls 
(23%) than boys (2%) reported suffering from Anorexia or Bulimia. Some subgroups of 
children are particularly at risk of mental health issues particularly those who have been in 
care and those experiencing homelessness. The HSE (2006) Child Mental and Emotional 
Health shows that mental health problems occur in 60-70% of children in care and this can 
rise to 90% for those in residential care. These are worrying statistics and reinforce the need 
for legislation, policies and services to be altered and to ensure young people suffering from 
a mental illness are supported and treated in a respectful and dignified manner.  
 
Key issues 
Barnardos believes that there are a number of areas in need of reform within the Mental 
Health Act 2001 and urges that any new legislation which will affect children and young 
people be underpinned by the key principles of the UNCRC and is complementary with other 
legislation.  
 

Voluntary Admissions 

Presently, voluntary patients are those young people aged under 18 admitted to hospital for 
treatment on the agreement of their parents / guardians, regardless of whether the patient 
agrees or disagrees with their admission or treatment. Barnardos believes this term 
‘voluntary’ is misleading as it implies an element of choice and voluntariness on behalf of the 
patient to consent to detention and treatment. The young person’s voice is silent and there is 
no recourse to review a decision to allow medical treatment. Barnardos suggests a 
substantive change in the terminology of “voluntary patient” to the use of the term “informal 
patient” to better reflect the position and prevent confusion. 
 
 

                                                           
1
 UNICEF (2011) Changing the Future: Experiencing Adolescence in Contemporary Ireland 
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Consent or Refusal of Treatment 
Definition of Consent 
The Mental Health Act (MHA) is silent on a definition of consent to treatment by a child. The 
Act refers to a “patient” but a child is not a patient within the meaning of the Mental Health 
Act, 2001. Under the Act, “a child is a person under the age of 18 years, who is not married”.  

A “patient shall be construed in accordance with Section 14 of the Act”, which refers to 
“persons”. Unfortunately, the provisions of Section 14 pertain to adults as the adult 
procedures to admit involuntary patients do not apply to children. Children are admitted 
involuntarily under Section 25 of the Act, by means of a court order from the District Court. 
 
Therefore the use of the terminology such as child, patient and person all need clarification 
by means of a further MHA. 
 
A separate section of the new MHA for children 
Barnardos suggest that the amended MHA contain a separate section dealing specifically 
with children who require detention under the MHA. The provisions of Sections 24, 25 and 
61 of the current MHA clearly show that no consent from the young person is required and, 
due to the lack of clarification, implies that those aged under 18 do not have the capacity or 
agency to make decisions on whether or not to admit themselves to hospital or decide on 
their treatment. This is in direct contravention of Section 23 of the Non-Fatal Offences 
Against the Person Act, 1997 which states:  
 

“The consent of a minor who has attained the age of 16 years to any surgical, 
medical or dental treatment which, in the absence of consent, would constitute a 
trespass to his or her person, shall be as effective as it would be if he or she were of 
full age; and where a minor has by virtue of this section given an effective consent to 
any treatment it shall not be necessary to obtain any consent for it from his or her 
parent or guardian.”  

 
Such legal ambiguity should be removed. Clear legislation should be enacted which explicitly 
defines the issue of consent to treatment for persons under 18 years.  
 
Barnardos suggests that the MHA be amended to specifically state that a person who is 16 
or 17 years of age is presumed to have capacity to consent to and refuse healthcare and 
medical treatment to include psychiatric treatment. Barnardos further suggests the mature 
minors rule also be considered and introduced for children who are admitted under the 
Mental Health Act. This would allow for children between the age of 14 and 16 to consent to 
admission and treatment themselves, provided they satisfy a functional capacity test. This 
must also involve parental engagement who, except in exceptional circumstances, will strive 
to ensure their child’s best interests are met. Such legislative reform must also complement 
the new HSE National Consent Policy that is currently being drafted. 
 
Capacity to consent or lack of it is an issue which has dogged the MHA since its inception 
and a Mental Health Capacity Bill 2008 should also be amended to include provisions on 
how capacity or lack of it is to be appropriately measured for children.  
 
Barnardos further recommends the introduction of ‘intermediate admissions’ as proposed by 
the Law Reform Commission in the report entitled Report on Children and the Law: Medical 
Treatment. This category is for those children under 16 who are found to lack the capacity to 
either admit themselves to hospital or decide on treatment and their parents has given 
consent. To be classed as an “intermediate admissions” would ensure the same entitlements 
as an involuntary patient. In addition, it would allow for the appointment of age appropriate 
child / adolescent psychiatrist at the Mental Health Tribunal and the creation of a treatment 
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plan devised in consultation between the patient, his or her parents, and the psychiatrist, 
supported by the second opinion of a consultant psychiatrist.  
 
Involuntary Admissions 
The purpose of the MHA is to provide for the involuntary admission of a person suffering 
from mental disorders to approved centres. Although involuntary admission may be 
necessary to improve the child’s health, to be labelled as an involuntary patient can be 
stigmatising to the young person. Therefore their detention should be for minimal durations 
and their cases must be reviewed regularly along with their wishes being heard to ensure 
that their detention remains in their best interests.  
 
Presently a young person can be detained involuntarily in hospital for treatment on foot of a 
Court Order, even if they and their parents refuse such action. They can be detained initially 
for 21 days, then upon a further application by the HSE for three months and ultimately, 
upon further application by the HSE, for six months. There is no legal requirement for 
representation although the child is going through a court process. Neither is the child a 
party to the proceedings before the Court or allowed an independent medical opinion. 
 
In some cases a judge will appoint a Guardian ad Litem (GAL) to hear the child’s views 
before making a judgement to detain the child in hospital, but this is not obligatory. Children 
are also precluded from appealing decisions even when a GAL is appointed to their case. 
Barnardos believes this process is discriminatory; when adults refuse to consent to 
admission there are a number of due process rights under the MHA which are not replicated 
for children. Although the number of children admitted as involuntary patients are few: 8 in 
2008, 10 in 2009 and 13 in 2010, their rights are being compromised as they are being 
deprived of their liberty and right to be heard.  
 
Barnardos knows that there are variations in how this legislation is operating in practice. In 
some HSE areas, the court appoints a GAL to assess a child’s best interests and ensure 
their voice is heard while in other HSE areas the child is detained without question and no 
opportunity is given for them to express their wishes until they become a legal adult at age 
18.  

To take account of the Section 24 of the Child Care Act 1991, which has been encompassed 
into the MHA and also to ensure uniformity, Barnardos recommends that specialised, child-
focused independent advocates are appointed to a child to ensure their wishes and opinions 
are given due weight by the Court/Tribunal deciding on their detention under the amended 
Act.  
 
Barnardos also recommends that an Independent Second Psychiatric opinion be provided to 
the Court/Tribunal to ensure that children have the same protections as adults under the 
MHA. Barnardos recommends the maximum period of detention for children should be 
reviewed and reduced to more appropriate time periods. 
 
Barnardos believes that a specialised Tribunal rather than a District Court would be a more 
appropriate forum for decision making on the involuntary detention of children. The District 
Courts are by their nature busy places and not necessarily child friendly. Children involved in 
proceedings rarely, if ever, appear before the District Court. Civil, Criminal and Family 
matters are often listed before the Court on the same day and vulnerable children are often 
left waiting outside the court during the process. Very often due to pressures of the Court list, 
the Court cannot assign the time required to conduct in-depth hearings. Specialised 
Tribunals have proved successful for adult patients, as they are less adversarial and more 
informal (for example, they are often held in hospital rather than in court) and Barnardos 
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believes that this model would better facilitate the attendance of children at the hearing of 
their case. 
 
Mental health act as it relates to Vision for Change 
A Vision for Change strategy was published in 2006 and is the blueprint for the reform of 
mental health services in Ireland. It correctly sets out the development of provision of mental 
health services away from hospital and institutional settings to services operating at a 
community level. Unfortunately the implementation of this strategy has been slow and 
subsequently progress on the establishment of Child and Adolescent Community Mental 
Health Services (CAMHS) has also been poor. Presently, many CAMHS are without the full 
complement of multi disciplinary professionals that were originally envisaged and as a result 
there are long waiting lists for children and teenagers to be assessed by specialists.  

The developments of comprehensive community mental health services are central to 
ensuring illnesses are identified and treated early and avoiding conditions going untreated 
and escalating. Section 4 of the Mental Health Act states that all decisions around care and 
treatment must be made in the person’s best interests – if this is the case then investment in 
community services are in all patients’ best interests. Failure to do so means increased 
reliance on hospital services and lengthy waiting lists for treatment. Barnardos recommends 
that A Vision for Change be implemented immediately. 
 
Admission of children to adult facilities 
There has been modest improvement of in-patient facilities for those under 18 but the 
practice of placing children in adult psychiatric hospitals is continuing. In the first six months 
of 2011, 67 children and adolescents were admitted to adult psychiatric units. The Mental 
Health Commission, Code of Practice relating to Admission of Children under the Mental 
Health Act is determined to phase out this practice. By December 2011 the Code of Practice, 
if fully implemented, should ensure that children under 18 are not admitted to adult wards.  
 
However, Barnardos believes the Act should also reflect this Policy and direct that no child 
shall be admitted to an adult approved centre save in exceptional circumstances. The 
decision to place the child must be deemed to be in the child’s best interests and the 
reasoning behind the decision clearly recorded. Furthermore the child should be 
accommodated in an area separate from adults and in an age appropriate environment, with 
appropriate recreation and education facilities. 
 

Recommendations 

A revised Mental Health Act should be patient focused, enabling them to have an active role 
in decisions regarding their admission and treatment. Barnardos’ recommendations largely 
echo those outlined in the Law Reform Commission and Geoffrey Shannon’s (2010) 4th 
Rapporteur Report.  
These include:  

•  A separate section of the Act to specifically deal with persons under the age of 18.  
 

• A substantive change in the terminology of “voluntary patient” to the use of the 
term “informal patient” to better reflect the position and prevent confusion. 

 
• The use of terminology such as child, patient and person all need clarification  

 
• Consent to treatment should be clearly defined for persons under 18 years. 
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• Capacity and a test of functioning capacity should also be clearly defined and the 
issues which have arisen relating to children between the ages of 14 to 18 years 
resolved by an amended MHA. 

 

• A third category entitled “intermediate admissions” to be inserted into the new Act. 
 

• All children and adolescents admitted and treated under the Mental Health Act 2001 
should have access to an independent advocate and an independent medical 
second opinion. 
 

• A Specialised Mental Heath Tribunal (with an age appropriate focus) rather than 
the District Court should review the admission and treatment of children and young 
people as involuntary patients.  
 

• Fully implement the Vision for Change Strategy.   
 

Should you seek any further information to accompany this submission, please do not 
hesitate to contact June Tinsley, Policy Officer on 01-7080440 or june.tinsley@barnardos.ie  

 
 

 


