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I spoke recently to a senior counsel, someone I would regard as both wise and compassionate, 
about our adversarial court system and the effect it can have on people – especially children. When 
I asked him what we could do to change the system, he looked at me in amazement.  
 
“You need to start by directing your question elsewhere,” he said. “I’m a lawyer, and when you send 
me in to court you send me in to do two things. First I have to seek to represent you to the best of 
my ability. And second, I have to win my costs. I’ll get no thanks from you if I go in to be nice and 
reasonable and present you with a large bill for your trouble at the end of it.” 
 
It’s a battle, he told me, and he, like everyone of his colleagues, goes in to win. That’s the rule in 
every situation – whether he’s defending someone accused of grevous bodily harm or tax fraud, 
whether he’s representing a husband against a wife, or whether he’s seeking on behalf of the state 
to take a child away from his or her family.  
 
Every battle has winners or losers, of course. Sometimes you don’t even have to be a protagonist in 
a battle to be badly hurt. In recent years, some of the reporting of major conflicts around the world 
has resulted in new phrases to describe what can happen to innocent bystanders. Phrases like 
collateral damage and friendly fire have crept into the language to describe, or perhaps even to 
disguise, what can often be terrible carnage.  
 
Today, I suppose, we are here to talk about collateral damage. I want to welcome you all here, and 
especially to welcome the distinguished speakers we will have throughout the day. 
 
We’re all here, I’m guessing, because we share a single thought. At the moment there’s a great deal 
of work going on in the Department of Children and Youth Affairs around the development of new 
strategies. All those strategies will be underpinned by a set of objectives – the things that public 
policy wants to see achieved as outcomes for children. In broad terms they can be expressed as 
keeping children safe, helping them to achieve their full potential, ensuring that they are active and 
healthy, promoting their economic security, and enabling them to have a voice and that that voice is 
respected.  
 
In turn, of course, these objectives are strengthened by the decision of the people of Ireland in the 
referendum on children’s rights. Although the outcome of that referendum has yet to be finally 
ratified by the courts, the message was clear enough. We want our children to be listened to in 
every situation where their well-being is under threat, and we want their interests to be the first 
concern of those who must make decisions about the future welfare of children.  
 
If you look at the detail of the national outcomes we seek for our children, all sorts of phrases leap 
off the page. Security and stability. Meeting developmental milestones. Mentally and emotionally 
healthy. A pathway to economic independence. A voice in decisions that affect their individual and 
collective lives.  
 
All sorts of things get in the way of meeting those objectives. In Barnardos we work day in and day 
out with families whose lives are disrupted by poverty and disadvantage. Those terms in themselves 
are a sort of shorthand for all the stresses and strains that manifest themselves in modern family life 
– drug and alcohol abuse, isolation and loneliness, mental health and depression, sometimes a 
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deep sense of hopelessness about the future. The strains that affect children are compounded by 
the pressures within families, and further compounded by the disadvantage that can be ingrained 
within communities.  
 
Children facing that world of personal disadvantage, carrying the added burdens of family pressure 
and community dysfunction, can struggle to make it. If there is one characteristic that can overcome 
all that, that can help them build the resilience they need in a world of adversity, it is security and 
stability. Children who are loved and cared for, whose home is a safe place for them, will cope 
better with whatever life throws at them. 
 
Nothing places more pressure on that essential ingredient in a child’s life than the breakdown of the 
family. When relationships break down within a family, and when the result is an adversarial process 
– a battle – over where and to whom the child belongs; when the child becomes a victim of friendly 
fire, the damage can be immense.  
 
We know from day to day experience that children can take years to recover from the trauma of 
family breakdown, and can struggle for years to find new and positive directions. What we don’t 
know is the scale of this problem, even though it is a deep and fundamental one, because so little 
research has been done.  
 
We do know, and it’s in the briefing paper we are publishing with the conference, that according to 
the most recent census, the rate of marital breakdown is up from 8.7% to just under 10%. 
Specifically the number of divorced people rose significantly to 87,770 up from 35,059 in 2006 while 
the number of separated people levelled of at 116,194 up from 107,263 in 2006 . 
 
In an odd sort of way that’s a gratifying figure. As one of those people who campaigned for the 
ending of the constitutional ban on divorce and the introduction of a right of remarriage, in both the 
1980s and the 1990s, I can still hear the dire warnings that we were opening that most awful 
societal aperture – the floodgates. I can still in my mind’s eye see the poster “Hello Divorce, Bye-
bye Daddy” fluttering in the breeze all around Ireland.  
 
Thankfully, none of that has come to pass. What the statistics tell us is that the rate of divorce in 
Ireland, sixteen years after the right to remarry became law, is still low, and is not rising fast. And we 
know from official statistics that joint option for the courts in the majority of cases.  
 
But statistics don’t tell you what goes on behind closed doors. They don’t tell you how much 
emotional damage is done within families were divorce mightn’t be an issue, but where relationships 
have broken down irretrievably.  
 
Practice can sometimes tell you more than statistics do. Since Barnardos and One family together 
set up a small number of child contact centres on a pilot basis, we have learned how much children 
can suffer in these situations. We have also learned that when a safe and therapeutic space exists, 
many parents are willing to use that space to put the interests of their children first. 
 
Mind you, we have also learned that one of the riskiest things you can do in Ireland is engage in a 
pilot project. We know the government supports the idea of contact centres in principle, and we 
know how valuable they are. We are waiting with bated breath, however, to find out if government 
support will mean more than lip service.  
 
However, if there is one other reason why a conference like this is timely, it is because there is a 
genuine sense that the time for reform has come. The Minister for Justice is proposing a new 
architecture for reform of the whole family law area, and steps towards ending the adversarial 
approach. We have put forward a number of recommendations as part of that process, because we 
believe strongly that reform must mean putting children first. It must answer the question, “what 
about me?” 
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Specifically, we have proposed: 
 
The development of a public information campaign to ensure that parents who are considering 
separation know fully all the options open to them, what support services are available, and the vital 
importance of ensuring that their children are properly told and involved.  
 
We want to see a similarly widespread availability of age-appropriate information for children to help 
them cope with learning their parents are to separate, and to develop a better understanding of 
what to expect from the legal and non-legal processes that their family will be dealing with. 
  
We believe it is essential that all separating couples be assessed for their suitability for mediation 
and screened for domestic violence and child protection concerns. The mediation undertaken must 
also allow for a real input from the children involved. It must include a focus on the child’s best 
interests. 
 
While participation in mediation should continue to be voluntary, the finalised agreement between 
the parents must have a greater legal basis to enhance levels of compliance. Presently, agreements 
reached between parents though mediation can be referred back into the court system but to 
formalise this a Court Welfare Officer role must become standard.  
 
We strongly believe that where cases do have to go through the court processes, all children should 
have a right to a Guardian ad Litem to ensure their views and feelings are conveyed, and to assist 
the judge to make a decision in the best interests of the child.  
 
We also believe, however, that there must be a new and independent agency to ensure proper 
regulation, transparency and accountability in the work of Guardians ad Litem. 
  
Finally, in tandem with families undertaking mediation or going through the court, supportive 
services must be much more widely available than they are now. Such services should include 
access to child contact centres to facilitate supervised contact and safe handover contact. Better 
access is needed to therapeutic services to assist with parenting skills, addiction issues and / or 
anger management issues. For children who are struggling to cope with the impact of separation 
and / or family conflict ongoing support services including therapeutic services must also be 
available, where required, to assist them cope with this significant trauma in their lives.  
 
To go back to the statistical point, if I was making one final personal recommendation it would be to 
insist that more research is done. We know, roughly speaking, the number of adults involved in 
marital breakdown, but not the numbers of children. We believe, or we hope, that many of the adults 
involved in relationships that are shattered beyond repair do their very best to ensure that the hurt to 
their children is minimised.  
 
So it may be, that if we had a real insight into the number of children who are deeply traumatised by 
this situation, we might discover that this a fixable problem, requiring nothing more than legislative 
change, some small allocation of resources, and an injection of political will. That doesn’t seem like 
a lot to ask to repair shattered lives – and even better, to prevent the damage in the first place – but 
perhaps in the country we live in today that’s the biggest ask of all. If this Conference throws 
additional light on the issue, and helps point towards solutions, as we all hope it will, we will have 
done a very good day’s work indeed.  
 


